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NASH v. CALDER. Nov. 19. 

The court refused to set aside, as frivolous, a demurrer to a declaration against the acceptor of 
a bill of exchange, in which the cause assigned was, that it was uncertain, inasmuch as the 
defendant, as to part of his Christian name, was described by the initial letter only. 

ASSUMPSIT on a bill of exchange, by indorsee against acceptor. The 
declaration described the defendant as "William Henry W. Calder." 

Special demurrer, assigning for cause, amongst others, that the decla
ration was uncertain, inasmuch as it described the defendant by the initial 
letter only of one of his Christian names.(a) 

Unthank now moved for a rule to show cause why the demurrer should 
not be set aside as frivolous. A mistake in, or even a total omission 
of, the Christian name of a party, was formerly ground only for a plea 
in abatement: Com. Dig. Abatement. (E. 18.) Now, by the 3 & 4 W. 4, 
c. 42, s. 11, it is enacted that "no plea in abatement for a misnomer, shall 
be allowed in any personal action ; but that, in all cases in which a mis
nomer would, but for this act, have been by law pleadable in abatement in 
such actions, the defendant shall be at liberty to *cause the decla- [*178
ration to be amended, at the costs of the plaintiff, by inserting 
the right name, upon a judge's summons, founded on an affidavit of the 
right name." This is, at most, a mere misnomer, and therefore the 
defendant ought to have adopted the course pointed out by the statute. 
Non constat but that the party may have been baptized by the initial 
only. 

MAULE, J. The letter " W." certainly cannot be a name of baptism. 
This is not a misnomer, but an incorrect description of the party. I 
should incline to say that the declaration, which alleges no excuse(b) for 
so describing the defendant, is bad, and would recommend the plaintiff 
to amend on payment of costs. The demurrer clearly is not frivolous. 

The rest of the court concurring, Rule ref used. 

(a) i. e. of part of his Christian name. 
(b) As to the cases in which designation by an initial is excused, see 3 & 4 W. 4, c. 42, s. 12. 

BEAMES, an Infant, v. FARLEY. Nov. 22. 

The resolution of Trinity term, 3 Vict., declaring the costs of the application to be consequen
tial on making a judge's order a rule of court, applies where the party sought to be charged, 
is an infant. 

C. JONES, Serjt., moved to make a judge's order a rule of court, with 
costs, pursuant to the resolution of the judges of Trinity term, 3 Vict., 
which provides, that, " when a judge's order is made a rule of court, it 
shall be a part of the rule of court, that the costs of making the order a 
rule of court shall be paid by the party against whom the order is made, 
provided an affidavit be made and filed, that the order has been served 
on the party, or his attorney, and disobeyed."
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