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Trinity Term, 20. jac. 1. In B. R.

ri«* money laid out for the wife at her request : and the arbitrament

agaitfi js> tnat jle fa^W pay thrce hundred and forty pounds for all sums

BiDcx. out for tnc wjfCj omitting " at her request ;" so it is more than

was submitted.—All the Court was of that opinion.

Xri debt on an Secondly, The arbitrament is to pay three hundred and forty

*nestbe'f art of Pounds' cum 'n^0 requisttus eJJ'et : so, request being part of the agree-

the agreement" ment» there ought to bean express request alledged ; and licitstepius

it must be spe- requisttus will not serve : and it is not like to debt due upon a bond

ciaiiy alledged, or upon contract ; for there the debt being due by specialty or con-

Ante, 102.183. tract needs not a special demand, but licit sapius requisttus will serve ;

^fc-6f' 35* but being due by arbitrament, cum requisttus fuerit, it is not due

3S5- but according to the arbitrament upon special demand.—All

the Court was of that opinion. Wherefore the judgment was

reversed.

Caix 4. Maby against John Shepherd, Executor of Edmund

Shepherd.

If a declaration "TvEBT upon an obligation for forty pounds by Edmund Shepherd..

beofadeedexc-U , , , c i j j j c x.

cuted in the i he defendant demanded oyer or the deed, and ot the con-

nameof£</- dition, which was entered in hac verba : " noverint universi

munJ, in which " per prtesentes me Edwardum teneri, tstc. in forty pounds ;" and he

^'^^'^^ subscribed it by the name of Edmund Shepherd, which was his true

riance is fatal, name.

Ante, 221

Post. »6i

Ante, 221. The defendant pleaded non eft fadurn testatoris.

s c c ,dh The jury found that it was the deed of the said Edmund Shepherd

ilRoH-Ably,'. the testator.

■j. Lutw. 519. It was moved, that notwithstanding the verdict is found for the

3 RoU^Ab1" 21 plaintiff, yet the judgment ought to be given against the plaintiff :

Owen," 48.' * i°r he declares upon a bond by Edmund Shepherd, and shews a bond

Cro. Eliz. 897. of Edward Shepherd, which is another person ; and they never

balk. 7» were the same, but distinct names. And although it be subscribed

by the name of Edmund, yet that is no part of the bond ; which

being apparent to the Court, the plaintiff cannot have judgment,

but ought to be barred.

The whole Court was of that opinion : and although the

jury hath found it to be the deed of the said Edmund, yet that will

not help it ; but he ought to have brought his action according to

the bond. Wherefore it was adjudged, quid querens nihil capiat per

Billam. Vide Dyer, 279. in marg. Shotboll's Cafe, and fVatk'tns v.

Oliver, Ante, 558.

Case 5. Thomas Simpson and John Simpson against Jackson.

The guardian E"RROR of a judgment in Durham. The error assigned was,

and the««rr Because in an ejectment against Thomas Simpson the father, and

/nWofan in- John Simpson his son, the father appearing bv Timothy Commm his

cCacterf-'lrd att0rll<-7> a»d the said Jchn Simpson by the said Timothy Ce'mmyn,

an infant may ptroximum amicum suum, who was admitted, per Curiam, pro codem

sueby either; Johawic Simpson ad prcscqucr.dum, and pleaded not guilty; whereas

but he must he ought to have been admitted to plead by his guardian, and not

dll^tndifcTh' protein amy ; and the admittance ought to have been ad desen-

hUp™bc™Ll d™dum> and not ad prosequendum.

Anic, , i7. 441.—Cro. -.'ar. S6. 16 1 . 1. In... 261. .0. T.ilm. 205. Cc. Lit. 135. b. 4. Co. 53.

». Roll. Rep. 257. F.N.B.27. i.Sid. 69, 173. Jono, 177. 1. liulst. 24. Hu;t. 52. 1. Le». 224.

Sec 21. Jac. 1. c. 13.
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